POLITICAL QUESTIONS, PUBLIC RIGHTS, AND
SOVEREIGN IMMUNITY

Since the very early republic, federal judges have considered “polit-
ical questions” beyond the scope of Article ITI.* Not until 1962, how-
ever, did the Supreme Court attempt to congeal that rhetoric into a
comprehensive rule. In Baker v. Carr,? the Court held that voters had
a cause of action under the Equal Protection Clause to challenge a
state representative apportionment scheme.* In order to reach that re-
sult, however, Justice William Brennan needed at least four of his col-
leagues to agree that the case was justiciable. This was no small feat;
the venerable Justice Felix Frankfurter held the opposite view, and
had made it known through a lengthy memo to the other Justices.* Ul-
timately, Justice Brennan won his majority by way of an extensive
survey of the “political question doctrine,” supposedly illustrating that
it was not at play.’

For the next half century, Baker’s distillation provided definitive
rule language to judges attempting to detect nonjusticiable political
questions.® The opinion combined a hodgepodge of precedents into six
basic categories. The first category indicates nonjusticiability where
one of the “political department[s]” has “a textually demonstrable con-
stitutional” power to resolve the controversy.” The second category
deems courts incapable of resolving questions without “judicially dis-
coverable and manageable standards” for doing so.® Cases in the third
category cannot be heard because they require some “initial policy de-
termination” beyond judicial discretion.® Deciding a case from the
fourth category would “express[] lack of the respect due coordinate
branches.”® In the fifth category, some “political decision already
made” requires “unquestioning adherence” from the courts.!! And fi-

1 See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803) (“Questions, in their nature po-
litical . . . can never be made in this court.”).

2 369 U.S. 186 (1962).

3 Id. at 187-88, 237.

4 See Tara Leigh Grove, The Lost History of the Political Question Doctrine, go N.Y.U. L.
REV. 1908, 1960 (2015).

5 Id. at 1961-62; see also Baker, 369 U.S. at 208—37 (describing the doctrine in detail).

6 See, e.g., Vieth v. Jubelirer, 541 U.S. 267, 277—78 (2004) (plurality opinion); Nixon v. United
States, 506 U.S. 224, 228 (1993); INS v. Chadha, 462 U.S. 919, 941 (1983); Powell v. McCormack,
395 U.S. 486, 518-19 (1969); Hopson v. Kreps, 622 F.2d 1375, 1378 & n.2 (gth Cir. 1980); Sanders
v. McClellan, 463 F.2d 894, 897 & n.5 (D.C. Cir. 1972); ¢f. Zivotofsky ex rel. Zivotofsky v. Clinton
(Zivotofsky I), 132 S. Ct. 1421, 1437 (2012) (Breyer, J., dissenting).

7 Baker, 369 U.S. at 217.

8 Id.

9 Id.

10 14,
DA
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nally, judgment on the sixth category of cases would produce “embar-
rassment from multifarious pronouncements” among the three branch-
es.’?  Despite dutifully citing this passage, however, federal judges
have found Baker notoriously difficult to apply.'?

Zivotofsky ex rel. Zivotofsky v. Clinton'* (Zivotofsky I) exposed that
difficulty. Along Zivotofsky I’s tortured journey through the courts, a
deep division emerged among the federal bench regarding the political
question doctrine’s scope and justifications.!> The judges fell into two
basic camps. One group maintained that the political question doc-
trine created a jurisdictional barrier, probably attributable to a contro-
versy’s subject matter.'® Despite Baker’s distinction between
justiciability and jurisdiction,'” these judges observed that courts have
tended to conclude they lack subject matter jurisdiction after finding a
case nonjusticiable.’® The opposing camp, however, saw a “[c]rucial
[d]istinction” between justiciability and jurisdiction.!® These judges
contended that “[t]he political question doctrine embraces a limited ex-
ception” to the duty federal courts generally have to exercise the full
scope of their authority.?2® Though the first Baker category — and pos-
sibly the second — concerned the limits of this authority, the other
four or five categories merely made hearing a case inappropriate for
reasons of “prudence” or judicial “[in]Jcompetence.”?!

The Supreme Court’s ultimate resolution in Zivotofsky I walked
the line between these factions. The Court first confirmed the fre-
quently invoked maxim that “the Judiciary has a responsibility to de-
cide cases properly before it, even those it ‘would gladly avoid.””?2 It

12 Id.

13 See, e.g., Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 803 n.8 (D.C. Cir. 1984) (Bork, J.,
concurring) (“That the contours of the doctrine are murky and unsettled is shown by the lack of
consensus about its meaning among the members of the Supreme Court and among scholars.” (ci-
tations omitted)).

14 132 S. Ct. 1421 (2012).

15 See Zivotofsky ex vel. Zivotofsky v. Sec’y of State, 610 F.3d 84, 84-88 (D.C. Cir. 2010)
(Edwards, J., statement regarding the court’s denial of en banc review); Zivotofsky ex vel.
Zivotofsky v. Sec’y of State, 571 F.3d 1227, 1230-33 (D.C. Cir. 2009), vacated sub nom. Zivotofsky
I, 132 S. Ct. 1421 (2012); id. at 1233—40 (Edwards, J., concurring); Zivotofsky ex rel. Zivotofsky v.
Sec’y of State, 511 F. Supp. 2d 97, 102-07 (D.D.C. 2007); Zivotofsky ex rel. Zivotofsky v. Sec’y of
State, Nos. 03-1921, 03-2048, 2004 WL 5835212, at *3—4 (D.D.C. Sept. 7, 2004), vacated on other
grounds sub nom. Zivotofsky ex rel. Ari Z. v. Sec’y of State, 444 F.3d 614 (D.C. Cir. 2006).

16 See, e.g., Zivotofsky, 571 F.3d at 1232—33; Zivotofsky, 511 F. Supp. 2d at 107.

17 See Baker, 369 U.S. at 198—200.

8 See Zivotofsky, 571 F.3d at 1233 n.3.

19 Id. at 1236 (Edwards, J., concurring).

20 JId. at 1235 (citing New Orleans Pub. Serv., Inc. v. Council of New Orleans, 491 U.S. 350,
358 (1989)).

21 Zivotofsky I, 132 S. Ct. 1421, 1432 (2012) (Sotomayor, J., concurring in part and concurring
in the judgment).

22 Jd. at 1427 (majority opinion) (quoting Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404
(1821)).

-
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then identified the political question doctrine as “a narrow exception to
that rule.”?? Nevertheless, the Court described nonjusticiability as a
lack of “authority to decide the dispute.”?* The Court then listed only
the first two of the six political question categories from Baker in pre-
senting the doctrine — conspicuously omitting those categories most
identified with prudence.?> The Court ultimately denied that the doc-
trine applied, holding that Zivotofsky’s case simply asked it to inter-
pret a statute, which is “what courts do.”2¢

This disagreement on the bench reflected a larger debate ongoing
in the academy for decades. Indeed, scholars examining the precedent
have sometimes identified two separate doctrines altogether. One ver-
sion, the “classical” doctrine, describes a firm barrier to judicial review
rooted in constitutional text.?” The other, the “prudential” doctrine,
merely acknowledges the courts’ limitations in confronting complex is-
sues of popular government.?® Professors Alexander Bickel and Her-
bert Wechsler famously divided along this axis, concentrating academ-
ic debate on just “how ‘principled’ use of the doctrine must be.”2°
Within this debate, virtually every commentator has noted the disso-
nance between the political question doctrine and the judicial review
power.30 Not surprisingly, that perceived inconsistency has led some to
question whether the doctrine actually exists at all, and argue that
perhaps it shouldn’t even if it does.3!

Those who thought the Court’s omission of Baker’s prudential fac-
tors in Zivotofsky I validated the classical doctrine and discarded the
prudential doctrine found support two years later in Lexmark Interna-
tional, Inc. v. Static Control Components, Inc.?> Writing for a unani-
mous Court, Justice Scalia bluntly undermined prudence’s relevance to
Article IIT standing. He observed the “tension” between the prudential
standing doctrine and the Court’s “recent reaffirmation” that Article
III tribunals have a “virtually unflagging” duty to “‘hear and decide’

23 Id.

24 Id. (emphasis added).

25 Id. at 1427-28.

26 Jd. at 1430.

27 Rachel E. Barkow, Move Supreme than Court? The Fall of the Political Question Doctrine
and the Rise of Judicial Supremacy, 102 COLUM. L. REV. 237, 248-53 (2002).

28 Id. at 253-58.

29 Martin H. Redish, Judicial Review and the “Political Question”, 79 NW. U. L. REV. 1031,
1031 (1985); id. at 103132, 1031 Nn.3; see also ALEXANDER M. BICKEL, THE LEAST DANGER-
OUS BRANCH (1962); Herbert Wechsler, Toward Neutval Principles of Constitutional Law, 73
HARV. L. REV. 1 (1959).

30 See, e.g., Barkow, supra note 27, at 242.

31 See Louis Henkin, Is There a “Political Question” Doctrine?, 85 YALE L.J. 597, 597, 600—01
(1976); Redish, supra note 29, at 1033; see also Barkow, supra note 27, at 267 & nn.156—57 (de-
scribing and compiling scholarly criticism).

32 134 S. Ct. 1377 (2014).
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cases within [their] jurisdiction.”®* The Court upheld that duty in
Lexmark by declaring that it “cannot limit a cause of action that Con-
gress has created merely because ‘prudence’ dictates.”** Lexmark
therefore confirmed what Zivotofsky I hinted at: the Roberts Court
does not consider prudence a legitimate hindrance to Article III power.
With prudence now apparently out of the picture, however, scholars
have questioned the political question doctrine’s continued import.
Indeed, some have dubbed it a nullity that almost invariably leads to
judicial review on the merits®® and aggrandizes the federal judiciary in
the process.3°

This Note argues that classical political question doctrine does in
fact identify a principled limit to Article III power. In short, the doc-
trine disallows litigation when the Constitution’s three-branch struc-
ture combines with the common law principle of sovereign immunity
to prevent the federal courts from establishing personal jurisdiction
over another branch. Part I examines the early political question cas-
es, illustrating how jurists first fashioned the political question doctrine
as a necessary limitation on judicial review. Part II tracks how pru-
dential political question doctrine emerged as an unnecessary and mis-
guided innovation on that original idea. Part III then backtracks to
connect the classical political question doctrine with the public rights
doctrine of administrative law. That Part shows the public rights doc-
trine as merely extending the political question doctrine to the admin-
istrative sphere. It then applies the sovereign immunity framework at
the core of public rights doctrine to the political question doctrine. In
so doing, that Part illustrates how the political branches enjoy certain
unwaivable grants of sovereign agency over which the federal courts
may not tread. Part IV uses this principle to resolve two modern con-
troversies: how to enforce the Natural Born Citizen Clause®” and the
Origination Clause.?® Part V concludes.

I. THE BIRTH OF POLITICAL QUESTION
DOCTRINE AND JUDICIAL REVIEW

Given the obvious friction between the political question doctrine
and judicial review, it may be surprising to find their roots in a shared
pot. The seedling case, of course, was Marbury v. Madison.>® The

33 Id. at 1386 (quoting Sprint Commc’ns, Inc. v. Jacobs, 134 S. Ct. 584, 591 (2013)).

34 Id. at 1388.

35 Gwynne Skinner, Misundevstood, Misconstrued, and Now Clearly Dead: The “Political
Question Doctrine” as a Justiciability Doctrine, 29 J.L.. & POL. 427, 428-32, 480 (2014).

36 Grove, supra note 4, at 1973.

37 U.S.CONST. art. I, § 1, cl. 5.

38 Id. art. 1, § 7, cl. 1.

39 5 U.S. (1 Cranch) 137 (1803).
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question was whether the Supreme Court could issue a writ of man-
damus compelling the Secretary of State to deliver William Marbury’s
commission as a justice of the peace for the District of Columbia.*°
Chief Justice John Marshall — who, as former Secretary of State, had
not quite gotten around to delivering Marbury’s papers*' — undertook
a famously circuitous route to dismissal. Before deciding that the
Court lacked mandamus power in this instance,*? Chief Justice
Marshall questioned whether mandamus was enough in the first
place.**> He figured that mandamus could not issue if the Secretary,
acting as the President’s agent, had discretion to withhold the commis-
sion.** Finding such discretion would have ended the case because
“[q]uestions, in their nature political, or which are, by the constitution
and laws, submitted to the executive, can never be made” in the
courts.*®> The Chief Justice concluded, however, that the Secretary did
not have the required discretion,*® and the rest is history.

The judicial review power would lie dormant for the next fifty
years,*’” but the political question doctrine matured substantially in the
meantime. Indeed, as the country expanded, the doctrine proved in-
dispensable to settling property disputes involving federal land acqui-
sitions. In Foster v. Neilson,*® Chief Justice Marshall invoked the doc-
trine again; this time, it was dispositive. Foster and Neilson both
claimed title to the same 3000 arpents*® near the Mississippi River.5¢
Resolving their dispute required the Court to determine whether Spain
had maintained possession of the land in 1804, or if instead the United
States had acquired it from France in 1803.5' The Court found, how-
ever, that the political branches had already resolved that issue
through law and international discourse, leaving only one option for
the judiciary.>?

40 See id. at 153-54.

41 GORDON S. WOOD, EMPIRE OF LIBERTY 440—41 (2009).

42 See Mavbury, 5 U.S. (1 Cranch) at 180.

43 See id. at 162—64.

44 See id. at 165—66.

45 Id. at 170.

46 See id. at 173.

47 See, e.g., Barkow, supra note 27, at 321 (“Between Marbury in 1803 and Dred Scott in 18356,
the Supreme Court did not invalidate a single federal act.”).

48 27 U.S. (2 Pet) 253 (1829), overruled in part by United States v. Percheman, 32 U.S. (7 Pet.)
51 (1833).

49 An “arpent” is an archaic unit — not quite one acre — used to measure land in French
North America. Arpent, MERRIAM-WEBSTER, http://www.merriam-webster.com/dictionary
/arpent [https://perma.cc/TFQ2-BB27].

50 Foster, 27 U.S. (2 Pet.) at 254-55.

51 Id. at 300-04.

52 See id. at 307. Not surprisingly, Congress had annulled Spain’s land grants in the disputed
territory. Id. at 313. This doomed Foster’s claim. Id. at 317.
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The same issue returned to the Court almost a decade later in
Garcia v. Lee.’®> The new Chief Justice, Roger Taney, made plain that
border disputes raised “question[s] for the political departments” and
that “the courts of the United States were bound to regard the bound-
ary determined on by them as the true one.”* Chief Justice Taney de-
scribed the issue in separation of powers terms: though courts had do-
minion over resolving claims to real property, passing on the
determinations of the other two branches regarding sovereign borders
“would . .. subvert[] those principles which govern the relations be-
tween the legislature and judicial departments, and mark the limits of
each.”ss

In a similar way, the Court employed the doctrine to protect the
President’s unilateral power to recognize foreign sovereigns. In
Williams v. Suffolk Insurance Co.,5° the Court relied on the political
question doctrine to determine who should pay for two schooners
seized by the Buenos Ayrean government while engaged in commerce
near the Falkland Islands.5” Much like it had done in the cession cases
above, the Court saw its hands tied by the President’s determinations
of foreign sovereignty.’® Without this rule, the different branches
might disagree on important questions of foreign affairs, a “principle
so unwise, and so destructive of national character|,]” that “[njJo well
regulated government has ever sanctioned” it.5°

Though it is fair to describe Foster, Garcia, Williams, and similar
cases as merely establishing rules of decision based on coordinate
branch action,®® the significance of that point is worth exploring.
What part of Article IIT compels this result? Indeed, given that Chief
Justice Marshall asserted the Court’s power to interpret and even nul-
lify law, he might have felt equally justified in scrutinizing the various
real property transactions at issue in Foster. Had he done so, the
Williams court might have endeavored to independently adjudicate the
issue of which government controlled the Falklands. After all, sover-
eignty is — at bottom — a legal conclusion regarding the possession
and property rights of peoples and governments.®! But Chief Justices

53 37 U.S. (12 Pet.) 511 (1838).

54 Id. at 516.

55 Id. at 517-18.

56 38 U.S. (13 Pet.) 415 (1839).

57 See id. at 419.

58 Id. at 420.

59 Id.

60 See Grove, supra note 4, at 1917—24.

61 Cf. United States v. Rice, 17 U.S. (4 Wheat.) 246, 254 (1819) (“By the conquest and military
occupation of Castine, the enemy acquired that firm possession which enabled him to exercise the
fullest rights of sovereignty over that place. The sovereignty of the United States over the territo-
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Marshall and Taney also believed that the Constitution left certain de-
cisions to legislative and executive judgment. Necessarily, then, some
matters could not come into court without collapsing Articles I and II
into Article III.

That conclusion makes much more sense in historical context. In-
deed, though today we view judicial review as the rule and political
question doctrine as the exception, that was not the case in the young
republic. Early Americans distrusted courts, and the move to make
judges politically accountable was already underway.®? Even the Su-
preme Court, though insulated from electoral process, did not rise
above politics. The first Chief Justice, John Jay, also served simulta-
neously as Secretary of State for a short time.®® And Chief Justice
Marshall himself had a political target on his back during the Jefferson
Administration, having served as a proud Federalist in both the
Adams Administration and the Congress.* Thus, though judicial re-
view was not all that far-fetched in America’s innovative constitution-
al arrangement, its countermajoritarian character weighed even more
heavily against its exercise in the fledgling Union than it does today.®s

If the major difference between federal judges and other politicians
was accountability, the major difference between judicial and political
power was that the courts had neither initiative nor enforcement ca-
pacities.®® The Court might thus have respected coordinate branch
decisions out of loyalty or fear. Regardless, it certainly benefited from
identifying the areas where even traditional litigation between private
parties over land or insurance money might run afoul of the nation’s
elected leaders acting in their constitutional roles.

In this way, political question doctrine and judicial review were
both necessary to fix the status of the courts in the tripartite system.
Judges had to respect the Constitution above all else, and therefore
could not sanction its violation by Congress or the President.®” But
they could not allow private citizens to litigate against constitutionally
delegated political discretion either. Accordingly, political question
doctrine as understood in the early republic sought to identify cases

ry was, of course, suspended, and the laws of the United States could no longer be rightfully en-
forced there . . .."”).

62 WOOD, supra note 41, at 400—01, 412, 452.

63 Id. at 414.

64 Id. at 423, 435.

65 See WOOD, supra note 41, at 447.

66 THE FEDERALIST NO. 78 (Alexander Hamilton) (Clinton Rossiter ed., 2003) (“The jud-
iciary . . . can take no active resolution whatever. It may truly be said to have neither FORCE nor
WILL but merely judgment . . ..” Id. at 464.).

67 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 178—%9 (1803) (“Could it be the intention of
those who gave this power, to say that, in using it, the constitution should not be looked in-
to? ... This is too extravagant to be maintained.” Id. at 179.).
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that implicitly or explicitly challenged the judgment, rather than the
authority, of federal officials. As the next section shows, however, later
jurists would exercise abundant prudence at the expense of their own
constitutional mandate.

II. OF POLITICS AND PRUDENCE

The next phase of the political question doctrine’s development
arose from much more dramatic circumstances than the preceding cas-
es. In 1842, Rhode Island was in turmoil. Operating under its colo-
nial charter from 1663 had severely restricted the state’s electorate.®®
Amidst the post-Jacksonian democratic fervor, reform was in the air.®®
But those seeking change decided that, rather than work from within,
they would form a whole new government under a “People’s Constitu-
tion.””® The potential for violent conflict between the rebels’! and the
old guard seemed remote, but President John Tyler eventually sent
federal troops to Rhode Island anyway to keep the situation in check.”?
Eventually it all blew over.”?

Seven years later, a trespass action between one of the rebel leaders
and an officer of the establishment government reached the Supreme
Court. In Luther v. Borden,’* plaintiff Martin Luther claimed that
his house had been broken into by the defendant, Luther M. Borden.”s
Borden justified his actions under color of law.”¢ Chief Justice Taney
soon recognized that to entertain Luther’s complaint he would have to
decide which faction legitimately governed Rhode Island in 1842.77
Again, the Chief Justice might have seen this as a somewhat uncom-
mon but nonetheless necessary judicial exercise, vital to resolving a
trespass case. Instead, he saw demons around every corner. On Chief
Justice Taney’s estimation, finding that the establishment government
was illegitimate would have overturned every action of that govern-
ment — legislation, taxation, and spending of all kinds.”® Thankfully,
he reasoned that the question was really one of state law that the

68 DANIEL WALKER HOWE, WHAT HATH GOD WROUGHT 3599-600 (200%).

69 Id.

70 Id. at 600.

71 The episode has gone down in history as the “Dorr Rebellion,” or alternatively, the “Dorr
War,” after the movement’s leader, Thomas Dorr. Id. at 599.

72 Id. at 601-02.

73 Id. at 60r1.

74 48 U.S. (7 How.) 1, 34 (1849).

S Id.

76 Id.

77 Id. at 38-39.

78 Id.
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Rhode Island Supreme Court had already answered for him.” He
needed only to defer and it would all go away.

Yet Chief Justice Taney did not stop there. Indeed, he went on ex-
pounding the case’s difficulties in several more pages of dicta. Among
his comforts were the political tradition of adopting and amending
state constitutions, as well as the U.S. Constitution’s Guarantee
Clause.?® He observed that in matters of constitutional legitimacy, po-
litical bodies had always led and judicial bodies had always fol-
lowed.®! Moreover, he thought that the Guarantee Clause gave Con-
gress the power to decide the legitimacy of state governments by
seating their delegates.?? Since the rebellion was so short-lived that
Congress never had occasion to do so, its statutory instruction to the
President to quell insurrection in such instances bound the Court as
well.83

Though Chief Justice Taney’s dicta comported with the earlier po-
litical question cases by identifying some textual hook to frustrate ju-
risdiction, Luther ultimately blazed the trail for the doctrine’s pruden-
tial form. Indeed, the Luther Court showed substantial concern for its
own institutional capacity vis-a-vis the other branches.®* Moreover, it
declared itself incapable of carrying out a constitutional duty commit-
ted not to the President or Congress, but to the “United States.”s

Thus, when the Guarantee Clause came under direct scrutiny half
a century later, the Court claimed merely to follow precedent in dis-
missing a case on essentially prudential grounds.?® Pacific States Tele-
phone & Telegraph Co. v. Oregon®” concerned Oregon’s decision to give
voters initiative and referendum power.?® After determining that the
case boiled down to the meaning of “Republican Form of Govern-
ment” in the Guarantee Clause, the Court described the “inconceivable
expansion” of the judiciary and “ruinous destruction” of Congress that
would result if it could interpret that provision.?® That discussion mir-
rored Chief Justice Taney’s “parade of horribles” from Luther, focus-
ing on all the government actions that would supposedly come undone

79 Id. at 4o0.

80 U.S. CONST. art. IV, § 4 (“The United States shall guarantee to every State in this Union a
Republican Form of Government . . . .”).

81 Luther, 48 U.S. (7 How.) at 39.

82 Id. at 42.

83 Id. at 43.

84 Id. at 42—43; see also Barkow, supra note 27, at 256—57.

85 U.S. CONST. art. IV, § 4; see Luther, 48 U.S. (7 How.) at 47.

86 Pac. States Tel. & Tel. Co. v. Oregon, 223 U.S. 118, 133 (1912).

87 223 U.S. 118.

88 Id. at 133-34.

89 Id. at 141.
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through finding that Oregon’s government was no longer republican.®®
Thus, rather than examining the merits, the Court reasoned that it had
no jurisdiction because Congress had seated Oregon’s delegation con-
sistently since the state had adopted the initiative and referendum.®!
According to the Court, this congressional acquiescence affirmed the
republican character of Oregon’s government.®? It was a short leap
from Luther and Pacific States to Coleman v. Miller,°> in which the
Court cited only a lack of judicial capacity as preventing it from set-
ting a time limit on states ratifying a constitutional amendment.** Im-
portantly, the Court was not satisfied to rely on the text of the Consti-
tution, which gives Congress the power to propose amendments and
make laws necessary and proper to that end.> Doing so would have
resolved the matter, as Congress had not set a time limit in this in-
stance.®® The Court instead declared a political question to reach the
same result.

Pacific States and Coleman stray from constitutional language in a
way that cases like Foster and Williams do not. Regarding the Guar-
antee Clause, the idea that seating a congressional delegation involves
some review of a state government’s structure smacks of legal fiction.
Pacific States — like Luther before it — fails to explain how the re-
fusal to seat legislators actually guarantees republican government to a
state’s populace. On the contrary, Article IV contains the Constitu-
tion’s “treaty” provisions — those that restrict state sovereignty under
the federal charter.®” Read next to the Full Faith and Credit Clause
and the Privileges and Immunities Clause, the Guarantee Clause more
logically establishes a mutual defense compact. Were a state to fall
under authoritarian control, the rest of the Union would be obligated
to act. Of course, Congress has some role in ensuring republican gov-
ernment when it admits new states. But section 4 refers to “Invasion”
and “domestic Violence,” not constitutional amendment.°®

So too, scrutinizing a state law — whether constitutional or statuto-
ry — for consistency with the federal Constitution is quintessential ju-

90 Barkow, supra note 27, at 257; see also Pac. States, 223 U.S. at 141—42.

91 See Pac. States, 223 U.S. at 150-51; see also Barkow, supra note 27, at 255-58 (discussing
the increasing importance of prudence in the doctrine starting with Luther and Pacific States).

92 See Pac. States, 223 U.S. at 150.

93 307 U.S. 433 (1939).

94 Id. at 452—53; see also Barkow, supra note 27, at 260 (“What is interesting about Coleman is
the extent to which the Justices relied on prudential factors alone to reach their conclusion.”).

95 U.S. CONST. art. V; id. art. I, § 8, cl. 18.

96 Coleman, 307 U.S. at 452.

97 U.S. CONST. art. IV, §§ 1—2.

98 Id. § 4.
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dicial review.®® Within that framework, judicial refusal to enforce a
law has never required catastrophic nullification of all government ac-
tion. Indeed, if we accept judicial review as part of the constitutional
system, then the Guarantee Clause preserves a role for the federal
courts to delimit republican government as expressed through law.

Coleman, for its part, looks something like an anti-Foster in the
way that the Court relied on prudential abstention despite an available
statutory rationale. The Coleman opinion thus seems to cut directly
against Chief Justice Marshall’s understanding of the line between ju-
dicial review and political questions. Rather than just say that Con-
gress had the power to set a time limit and had not done so, the Court
promoted the idea that political question doctrine rested, first and
foremost, on a need for finality and a “lack of satisfactory criteria for a
judicial determination.”0°

As mentioned above, Zivotofsky I appears to reject the prudential
doctrine as expounded in cases like Pacific States and Coleman. But
scholars who claim that the political question doctrine is now dead as
a result misapprehend the modern relevance of early opinions that fo-
cused on constitutional text. Seeing the continued salience of Chief
Justice Marshall’s limiting principle for judicial review, however, re-
quires understanding exactly what — if not prudence — supports that
principle. The next section rediscovers sovereign immunity as the rea-
son for denying jurisdiction over political questions.

ITI. THE PUBLIC RIGHTS CONNECTION

The problem with most accounts of the political question doctrine
is that they leave out a critical strand of its development: its extension
to the administrative state. By tracing that line of descent, this Part
finds the forgotten link between the political question doctrine and
common law sovereign immunity. Considered in light of this pedigree,
the political question doctrine does render cases nonjusticiable for lack
of jurisdiction — personal jurisdiction.

A. From Congress to Customs Agents

The next important political question case after Luther does not
appear in the Baker survey at all. In Den ex vel. Murray v. Hoboken
Land & Improvement Co.'°' — popularly known as “Murray’s
Lessee” — the Supreme Court threw out a complaint when it discov-
ered that granting the requested relief would subvert lawful adminis-

99 See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 178 (1803) (“This is of the very essence of
judicial duty.”); see also Zivotofsky I, 132 S. Ct. 1421, 1430 (2012) (“This is what courts do.”).

100 Coleman, 307 U.S. at 454-55.

101 (Murray’s Lessee), 59 U.S. (18 How.) 272 (1856).
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trative process. It all started when the Treasury Department audited
Samuel Swartwout — a customs agent for the Port of New York —
and found that he had embezzled roughly $1.3 million.'°? The federal
government placed a lien on Swartwout’s properties, and a court mar-
shal sold a tract of Swartwout’s land to the Hoboken Land and Im-
provement Company to help satisfy his debt.’%* John Den, who leased
that same tract from James B. Murray, went to court claiming title
under the theory that Swartwout had sold the property to Murray sev-
eral weeks before the marshal sold it to Hoboken Land.'** Den did
not contend that Treasury had botched the job.1°5 Instead, he argued
that the entire audit and lien process was unconstitutional because it
vested judicial power in the executive branch, thereby subverting due
process.106

The Court traced the Due Process Clause back to the laws of
England and Magna Carta, finding evidence of similar executive pro-
cess against “the body, lands, and goods of the king’s debtor.”°? Com-
parable practices existed in the colonies, the states, and the young fed-
eral government.'°® But Article III had brought “controversies to
which the United States is a party”'°® within the class of “subject-
matter” susceptible to adjudication before the Article III courts.''©
The Court therefore wondered whether this particular process of col-
lecting from revenue agents was “necessarily, and without regard to
the consent of congress, a judicial controversy.”’'* Had the Constitu-
tion outlawed this tradition for dealing with public servants like
Swartwout?

The Court did not believe so.''? Den had assumed that “the entire
subject-matter is or is not ...a judicial controversy” regardless of
congressional will.1*3 But he had assumed wrongly, because “[t]hough
a private person . .. is directly responsible for his acts to the proper
judicial tribunals[,] . .. a public agent . .. cannot be made responsible
in a judicial tribunal for obeying the lawful command of the govern-
ment; and the government itself, which gave the command, cannot be

102 [d. at 274—75. Evidently, President Andrew Jackson — who pioneered the use of the spoils
system to mobilize electoral support — had personally selected Swartwout for this post. HOWE,
supra note 68, at 334.

103 Murray’s Lessee, 59 U.S. (18 How.) at 274—75.

104 [d. at 274.

105 Id. at 275.

106 Jd.

107 Id. at 277.

108 [d. at 278-79.

109 Id. at 28o0.

110 [d. at 281.

11 14,

112 14

113 Jd. at 283.
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sued without its own consent.”’'* Simply put, the sovereign power of
the federal government shielded it from defending its treatment of
Swartwout in court. It would appear before the bench on its own
terms, if at all.11s

The Court explained this outcome as following from principles of
direct and collateral sovereign immunity. First it explained that “there
are matters, involving public rights [between citizens and the govern-
ment] . . . which congress may or may not bring within the cognizance
of the courts of the United States.”’'¢ So too, “even in a suit between
private persons to try a question of private right, the action of the ex-
ecutive power, upon a matter committed to its determination by the
constitution and laws, is conclusive.”'” The first principle clearly de-
rives from sovereign immunity — the idea that a sovereign govern-
ment cannot be sued without its consent.''® But the Court also needed
the second principle to resolve Murray’s Lessee because Den was suing
Hoboken Land, not the federal government. If such actions were
permitted, the exception would swallow the rule. So the Court recog-
nized a collateral immunity as well.

Most importantly for our discussion, the Court sat its sovereign
immunity justification atop the political question case law. It de-
scribed the cession cases — Foster and its progeny — as “striking in-
stance[s]” of this rule in action.!''® Specifically, the Court referenced
Burgess v. Gray,'?° in which it had refused to adjudicate a title dispute
under the belief that it lacked authority to overturn an executive de-
termination establishing the status quo.'?' Lest the plaintiff Burgess
think he had no recourse, the Court had assured him that “the power
to repair [his injury] rests with the political department.”!22

The Murray’s Lessee Court also cited Luther and Doe v. Braden.??
In Braden, which involved familiar facts regarding the cession of Flor-
ida, the Attorney General prevailed by arguing that Foster and Garcia
required total judicial deference to elected leaders acting within their
constitutional roles.'?*  Those same precedents underpinned the

114 4.

115 Jd. at 284.

116 4.

117 Jd. at 284-85.

118 See, e.g., Price v. United States, 174 U.S. 373, 375—76 (1899) (“It is an axiom of our jurispru-
dence. The Government is not liable to suit unless it consents thereto . . . .”).

119 Murray’s Lessee, 59 U.S. (18 How.) at 284.

120 57 U.S. (16 How.) 48 (1854); see also Murray’s Lessee, 59 U.S. (18 How.) at 284 (citing
Burgess to support the public rights doctrine).

121 Burgess, 57 U.S. (16 How.) at 64.

122 [d. at 65.

123 57 U.S. (16 How.) 635 (1854); see Muvvay’s Lessee, 59 U.S. (18 How.) at 2853.

124 See Braden, 57 U.S. (16 How.) at 649—50 (describing the argument of Mr. Cushing, Attorney
General).
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Court’s Williams opinion, based as they were on “the rule that the ac-
tion of the political branches of the government in a matter that be-
longs to them, is conclusive.”!23

The Court’s decision in Murray’s Lessee is remembered not for its
reliance on the political question doctrine, but rather for its creation of
the public rights doctrine.’?® Yet, as shown above, the public rights
doctrine does no more than apply the political question doctrine to the
administrative state. The upshot is that the rationale supporting pub-
lic rights doctrine should also inform the political question doctrine.
And despite confusion reminiscent of the political question debate,!'??
the Justices have generally recognized that rationale as a combination
of “the traditional principle of sovereign immunity, . . . the principle of
separation of powers, and a historical understanding that certain pre-
rogatives were reserved to the political Branches of Government.”'28

The second and third factors show through clearly in the political
question case law. As a bar to judicial review, the political question
doctrine relies on the theory that the judicial power has limits vis-a-vis
the other branches. And indeed, the idea that those branches retain
certain “prerogatives” essentially defines the political question doctrine.
But sovereign immunity’s role in all of this requires some explanation.

B. Above the Lawe and Passed Ther Lernyng

The principle of sovereign immunity digs deep into the history of
the common law. Scholars have described it as a vestige of English
feudalism according to which each Lord could be summoned only into
the court of a higher noble.’?° The English King was thus beyond suit
by virtue of his seat atop the feudal pyramid.’?© A dispute between
King Henry VI and Richard the Duke of York in 1460 paints the pic-
ture.’® In October of that year, Richard presented Parliament with a

125 Williams v. Suffolk Ins. Co., 38 U.S. (13 Pet.) 415, 420 (1839) (internal punctuation omitted).

126 See Stern v. Marshall, 131 S. Ct. 2594, 2609—10 (2011) (quoting N. Pipeline Constr. Co. v.
Marathon Pipe Line Co., 458 U.S. 50, go—91 (1982) (Rehnquist, J., concurring in the judgment)); N.
Pipeline, 458 U.S. at 6% (plurality opinion) (“The ‘public rights’ doctrine was first set forth in
Murray’s Lessee ....”); id. at 91 (Rehnquist, J., concurring in the judgment) (referring to the
“‘public rights’ doctrine of Murray’s Lessee”).

127 See, e.g., N. Pipeline, 458 U.S. 50.

128 Id. at 67.

129 Developments in the Law — Remedies Against the United States and Its Officials, 70
HARV. L. REV. 827, 829 (1957) [hereinafter Remedies]; see also Katherine Florey, Sovereign Im-
munity’s Penumbras: Common Law, “Accident,” and Policy in the Development of Sovereign Im-
munity Doctrine, 43 WAKE FOREST L. REV. 765, 771 n.28 (2008) (discussing the same
phenomenon).

130" Remedies, supra note 129, at 829.

131 Melville Fuller Weston, Political Questions, 38 HARV. L. REV. 296, 302 (1925). Weston
touches on the place of sovereign immunity in the political question canon, but his analysis does
not recognize the full interplay between the two concepts. See id. at 304—05.
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written claim that the English Crown was rightfully his.!3? The Lords
consulted King Henry, who told them to prepare a brief against
Richard’s claim.'** The Lords then turned to the King’s judges for
help with the brief, but the judges refused on the ground that they
could not serve as counsel to a case that might come before them.!34
They went on, however, to speculate that the case would fall outside
their jurisdiction, being that it was a matter “above the lawe and
passed ther lernyng.”'35 Indeed, the judges faced a double bind: they
could not rule for Richard without ousting the source of their own au-
thority, but if they could rule only one way, they were not a real tribu-
nal at all.’3¢ The nuance of that original dilemma was lost amidst the
breakdown of the feudal structure until eventually the King became
“one with the sovereign power of the state.”'37 This “unity of crown
and state persisted” as the monarchy declined, until eventually the
whole English government claimed immunity from suit.'3®

The Founders grew up in this tradition, where “not to be amenable
to the suit of an individual without its consent” was an “inherent”
privilege of sovereignty.'*° Importantly, they viewed sovereign im-
munity as creating a defect of what we now call “personal” jurisdic-
tion. Though they did not use that term, the early American courts
recognized several “basic prerequisites for the exercise of judicial pow-
er,” one of which dictated that a court must bring a defendant under
its control before it could render judgment against him.'#° If the de-
fendant did not appear voluntarily in response to a court order, the
court would assume — or construct — his appearance.'#*! But the
court could not order a sovereign government to appear.'4> No order
meant no constructive appearance, and therefore no valid judgment.!43
Indeed, without both parties actually or constructively before the
bench, there was no “case” or “controversy” at all.1#*

132 [d. at 302.

133 Id. at 302-03.

134 Id. at 303.

135 Id. (quoting EUGENE WAMBAUGH, A SELECTION OF CASES ON CONSTITUTIONAL
LAW 2-3 (1915)).

136 Jd. at 304.

137 Remedies, supra note 129, at 829; see also id. at 829—30.

138 Id. at 830.

139 Caleb Nelson, Sovereign Immunity as a Doctvine of Personal Juvisdiction, 115 HARV. L.
REV. 1559, 1575 (2002) (quoting THE FEDERALIST NO. 81, supra note 66, at 487 (Alexander
Hamilton)).

140 Id. at 1573.

141 14,

142 Id. at 1575-76.

143 Id. at 1574-75.

144 Id. at 1587.
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Both Federalists and Antifederalists agreed on the principle of sov-
ereign immunity in the preconstitutional United States.'#5 Merging
this principle with the Constitution, however, took some doing. No
longer did the courts have a clear nucleus of sovereignty in the form of
a royal. Instead, as the first Chief Justice and Federalist Papers au-
thor John Jay put it, the people of the United States were “joint ten-
ants in the sovereignty”!® who had entrusted “many [sovereign]| pre-
rogatives . . . to the national Government” through the Constitution.4’
He described the Constitution, then, as similar to a federal agency’s
organic statute: it is the people’s means of delegating sovereign power
to public agents.'*® And when further lawful delegation is made under
the Constitution to other public officers, they assume sovereign aus-
pices. This helps to explain why William Marbury would not have
been permitted to sue James Madison regarding the exercise of his dis-
cretionary power as Secretary of State.!4°

More broadly, however, it explains why the political branches act-
ing within their constitutional powers would not be susceptible to suit
in the Article III courts. To say that the President or Congress has au-
thority under the Constitution to exercise discretion subject to judicial
second-guessing is to destroy the separation of powers.’s° To be clear,
this makes political question doctrine the limiting principle of judicial
review. Whereas the courts might decide whether the political branch-
es have exceeded their constitutional roles, they cannot mistake a lack
of wisdom for a lack of power.’>* And though Congress might waive

145 Id. at 1577-78. The Framers and their successors famously disagreed over the extent to
which states retained this aspect of sovereignty after joining the Union, but that is a matter for a
different Note. See gemervally Note, Reconciling State Sovereign Immunity with the Fourteenth
Amendment, 129 HARV. L. REV. 1068 (2016) (discussing the debate over state sovereign immunity
and the impact of the Fourteenth Amendment on that debate). But see generally Susan Randall,
Sovereign Immunity and the Uses of History, 81 NEB. L. REV. 1 (2002) (arguing that the Found-
ing generation “viewed the ratification of the Constitution as consent to Article III suits by the
states individually and collectively for the United States,” id. at 3).

146 Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 472 (1793).

147 Id. at 4771.

148 See Glass v. The Sloop Betsey, 3 U.S. (3 Dall.) 6, 13 (1794) (“Sovereignty was, and is, in the
people. It was entrusted by them, as far as was necessary for the purpose of forming a good gov-
ernment, to the Federal Convention; and the Convention executed their trust, by effectually sepa-
rating the Legislative, Judicial, and Executive powers; which, in the contemplation of our Consti-
tution, are each a branch of the sovereignty.”).

149 See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 166 (1803).

150 See Glass, 3 U.S. (3 Dall.) at 13 (“When, in short, either branch of the government usurps
that part of the sovereignty, which the Constitution assigns to another branch, liberty ends, and
tyranny commences.”).

151 See, e.g., NFIB v. Sebelius, 132 S. Ct. 2566, 2608 (2012) (opinion of Roberts, C.J.) (/T]he
Court does not express any opinion on the wisdom of the Affordable Care Act. Under the Consti-
tution, that judgment is reserved to the people.”); Lawrence v. Texas, 539 U.S. 558, 605 (2003)
(Thomas, J., dissenting) (“I write separately to note that the law before the Court today
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sovereign immunity with respect to government operations created by
statute,'5? waiving immunity for constitutionally defined government
action is a different matter. Indeed, it is tantamount to amending the
Constitution to expand Article III, and is thus beyond the powers of
any branch.

Yet the above describes only a direct immunity. To explain why
Williams could not sue Suffolk Insurance or why Den could not sue
Hoboken Land, one has to dig a little deeper. Extending sovereign
immunity to these collateral actions makes practical sense for the rea-
son mentioned briefly above — namely, that allowing a suit between
private parties to undo sovereign determinations would erode the
powers of government.’>®> And indeed, closing such loopholes seems
natural and appropriate within a totally judge-made doctrine.'>* Per-
haps for this reason, courts have increasingly recognized sovereigns as
“indispensable part[ies]” to certain litigation between private per-
sons.’35 The Roberts Court has endorsed this viewpoint at least to a
limited extent in other contexts,!5¢ aligning it with Justice Curtis’s
opinion in Murray’s Lessee.'57

To the extent that sovereign immunity seems prudential, it shares
that quality with all jurisdictional constraints. Indeed, no doctrinal
limit to judicial process persists without judges who look beyond the
bar and out the courtroom window. Even Blackstone can be read to
describe sovereign immunity as recognizing a practical end to the
amount of direction a sovereign power will tolerate.'’®¢ So too, when
Supreme Court Justices raise the political question doctrine to avoid
telling Congress or the President what to do, they can have procedural
reasons for taking an ultimately prudent action. Getting prudence out
of the political question doctrine does not invite judges to behave im-
prudently. It merely ensures that the courtroom doors not close unless
the Constitution says so.15°

With the sovereign immunity barrier to personal jurisdiction estab-
lished, the next question is what salient contemporary issues still fall
under the classical political question doctrine. Executive functions in

‘is .. . uncommonly silly.”” (alteration in original) (quoting Griswold v. Connecticut, 381 U.S. 479,

527 (1965) (Stewart, J., dissenting))).

152 See, e.g., Federal Tort Claims Act, 28 U.S.C. §§ 1346(b), 2671—2680 (2012).

153 Florey, supra note 129, at 813.

154 Cf. id. at 768-69.

155 Jd. at 806 (quoting FED. R. CIV. P. 19, 28 U.S.C. app. at 132 (2006) (amended in 2007)).

156 Jd. at 815.

157 Murray’s Lessee, 59 U.S. (18 How.) 272, 284-85 (1856) (“It is true, also, that even in a suit
between private persons to try a question of private right, the action of the executive power, upon
a matter committed to its determination by the constitution and laws, is conclusive.”).

158 See Florey, supra note 129, at 784-83.

159 Cf. Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1388 (2014).

7
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foreign affairs come to mind.'*®© But the next Part identifies several
congressional charges that the courts must respect on account of sover-
eign immunity.

IV. MODERN APPLICATIONS

The articulation of the political question doctrine as presented
above will not allow courts to dismiss cases on prudence alone, but
that does not render it useless. On the contrary, judges can and should
employ the political question doctrine to resolve at least two contem-
porary claims: those asking for judicial application of the Natural
Born Citizen Clause and the Origination Clause.

A. Natural Born Citizen Clause

In February of 2016, things were looking up for Republican presi-
dential primary hopeful Ted Cruz. He had recently won the Iowa
caucuses'®! and taken the lead in a major national poll.1®2 But just as
Cruz seemed poised to claim the nomination, commentators began to
wonder whether he was even eligible for the presidency.'®® Cruz was
born in Calgary, Canada,'®* to an American mother and Cuban fa-
ther.'®5 Though clearly an American citizen,®® even respected scholars
believed that Cruz might not be a “natural born Citizen” within the
meaning of Article I1.1°7 Nor was this the first time application of that
language seemed relevant to presidential politics. Indeed, the provi-
sion has been a periodic issue for decades.'®® Predictably, the Cruz

160 Cf. Jack Goldsmith, The Supreme Court, 2014 Term — Comment: Zivotofsky II as Prece-
dent in the Executive Branch, 129 HARV. L. REV. 112, 131-33 (2015) (arguing that Zivotofsky ex
rel. Zivotofsky v. Kerry (Zivotofsky II), 135 S. Ct. 2076 (2015), provides little guidance on what
limits the Supreme Court might impose on presidential power in the future).

161 Jonathan Martin, Ted Cruz Wins Republican Caucuses in Iowa, N.Y. TIMES (Feb. 1, 2016),
http://www.nytimes.com/2016/02/02/us/ted-cruz-wins-republican-caucus.html [https://perma.cc
/V8N7-HDQS8].

162 Nick Gass, Cruz Overtakes Trump in National Poll, POLITICO (Feb. 1%, 2016, 5:00 PM),
http://www.politico.com/story/2016/02/ted-cruz-donald-trump-national-poll-219396 [https:/perma.
cc/8L67-H7PW].

163 Liz Mineo, A Question of Citizenship, HARV. GAZETTE (Feb. 5, 2016), http://news.harvard
.edu/gazette/story/2016/02/a-question-of-citizenship [https://perma.cc/ECT4-GR8Q].

164 Deroy Murdock, Will Ted Cruz’s Canadian Birth Prove to Be a Liability in a General Elec-
tion?, NAT’L REV. (Feb. 19, 2016, 4:00 AM), http://www.nationalreview.com/article/431552/ted
-cruz-natural-born-citizen-canadian-birth-problem [https://perma.cc/8Z2Y-5LRC].

165 Jd.

166 Sege Mineo, supra note 163.

167 Eric Posner, Ted Cruz Is Not Eligible to Be President, SLATE (Feb. 8, 2016, 12:26 PM),
http://www.slate.com/articles/news_and_politics/view_from_chicago/2016/02/trump_is_right_ted
_cruz_is_not_eligible_to_be_president.html [https://perma.cc/4RUP-WSD6]; see U.S. CONST. art.
II,§ 1,cl. 5.

168 See VINCENT A. DOYLE, THE NATURAL BORN CITIZEN QUALIFICATION FOR THE
OFFICE OF PRESIDENT: IS GEORGE W. ROMNEY ELIGIBLE?, at i (1968); see also Paul
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controversy led to litigation. A host of pro se opponents sought de-
claratory and injunctive relief to keep the candidate from pursuing of-
fice.'®® The federal courts dismissed these cases for lack of stand-
ing.'7% Yet one Pennsylvania state court took a different approach
worth addressing.

Forgoing any discussion of the interaction between Article II eligi-
bility and state electoral law, the Pennsylvania court addressed the po-
litical question argument, rejected it, and allowed ballot access on the
merits.!”! The Constitution leaves the state legislatures to decide how
they will designate the Electors that will later cast votes for the Presi-
dent.’”2 A substantial number of states — including Pennsylvania —
do not even attempt to bind their Electors.!’”? For whom those
Electors cast their votes is thus a matter of state concern. Once the
Electors’ votes have been cast, however, the eligibility of candidates
receiving votes comes easily within the political question doctrine.

The Constitution gives the task of counting presidential ballots to
the President of the Senate “in the Presence of the Senate and House of
Representatives.”'”* The Pennsylvania court saw this function as ut-
terly clerical,’’> but that analysis misses the point. Of course the
Framers expected the ballots to be dutifully counted and the winner
honestly reported. The clause’s significance does not come from the
duty it describes, but from whom it entrusts that duty to. Presumably,
anyone could count the ballots; the Framers could have easily picked
the Secretary of State, the Clerk of the House, or the Pope. And why
not the Supreme Court? But the Framers delegated this uniquely sen-
sitive job to a joint session of Congress — a body described nowhere
else in the Constitution’s pages.

Indeed, no situation illustrates the logic of the political question
doctrine better than this one. Applying the law of the Constitution to
the facts at hand to rule on eligibility would be a classic judicial exer-

Clement & Neal Katyal, On the Meaning of “Natural Born Citizen”, 128 HARV. L. REV. F. 161,
163-64 (2015), http://harvardlawreview.org/2015/03/on-the-meaning-of-natural-born-citizen [https:
/Iperma.cc/5A6G-X2QT] (noting controversies surrounding the candidacies of Senator John
McCain, Governor George Romney, and Senator Barry Goldwater).

169 See, e.g., Schwartz v. Cruz, No. H-16-106, 2016 WL 1449251, at *1 (S.D. Tex. Apr. 13, 2016),
appeal dismissed, No. 16-20231 (5th Cir. June 21, 2016) (per curiam); Elliott v. Cruz, 137 A.3d 646,
648 (Pa. Commw. Ct. 2016), aff’d, 134 A.3d 51 (Pa. 2016).

170 See, e.g., Schwartz, 2016 WL 1449251, at *2—3.

171 See Elliott, 137 A.3d at 652—58.

172 See U.S. CONST. art. II, § 1, cl. 2.

173 See About the Electors, U.S. NAT'L ARCHIVES & RECORDS ADMIN., http://www.archives
.gov/federal-register/electoral-college/electors.html#restrictions [https://perma.cc/QLQ7-4EqE].

174 U.S. CONST. art. IT, § 1, cl. 3.

175 See Elliott, 137 A.3d at 650—51.
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cise.'”’ Perhaps the Framers even considered the Supreme Court for
it.'”7 But when the question is who will govern, accountability in the
tribunal matters.'”® And Congress has validated the Framers’ choice
by taking this role seriously, debating and ruling on contested electoral
ballots even in the recent past.!’® Indeed, it is also telling that the
backup plan to the Electoral College is throwing the election to the
House of Representatives,'8® which in fact did decide several of the
most consequential and controversial early contests.'®! Conversely, far
from playing the impartial arbiter, the Supreme Court never appeared
more like a council of unaccountable politicians than during its in-
volvement in the 2000 presidential election.'®? It thus makes legal and
practical sense that the Congress should enjoy the immunity of the
sovereign in deciding who is eligible to be President.

B. Origination Clause

Somewhat related is the currently brewing controversy over the
Origination Clause. Initiating the latest battle in a seemingly endless
war over the Affordable Care Act,'®? that law’s opponents now chal-
lenge it as a bill “for raising [rlevenue” that originated in the Senate ra-
ther than the House.'®* As with the Natural Born Citizen Clause,
judges have used standing doctrine to throw this challenge out of
court.’® But the political question doctrine also bars Article III adju-
dication of the merits. Indeed, though judicial review undoubtedly al-
lows scrutiny of statutory substance for constitutional violations, fed-
eral legislative procedure always raises political questions under the
doctrine as described above.

176 Byt ¢f U.S. CONST. art I, §3, cl. 6 (giving the Senate sole responsibility to try
impeachments).

177 See Electoral College & Indecisive Elections, U.S. HOUSE OF REPRESENTATIVES HIST,,
ART & ARCHIVES, http://history.house.gov/Institution/Origins-Development/Electoral-College/
[https://perma.cc/6gHM-PLFU].

178 See ROBERT V. REMINI, THE HOUSE 24 (2006).

179 See U.S. Electoral College: Frequently Asked Questions, NAT'L ARCHIVES & RECORDS AD-
MIN., https://www.archives.gov/federal-register/electoral-college/faq.html#contestvotes [https://
perma.cc/ KHCS5-ULUG] (describing the resolution of a challenge to Ohio’s Electoral votes in the
2004 election); see also Electoval College & Indecisive Elections, supra note 177 (describing the
contested 1876 election).

180 U.S. CONST. art. IT, § 1, cl. 3.

181 Electoral College & Indecisive Elections, supra note 177.

182 See Barkow, supra note 27, at 273-300 (“The Court did not pause for even a sentence in
Bush I to explain why the Article IT question was [not reserved to] Congress.” Id. at 275.).

183 See, e.g., King v. Burwell, 135 S. Ct. 2480 (2015); NFIB v. Sebelius, 132 S. Ct. 2566 (2012).

184 U.S. CONST. art. I, § 7, cl. 1; Hotze v. Burwell, 784 F.3d 984, 986 (5th Cir. 2015); see also
NFIB, 132 S. Ct. at 2584 (“[T]he only effect of the individual mandate is to raise taxes . .. and
thus the law may be upheld as a tax.”).

185 Hotze, 784 F.3d at 9g1.
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The Constitution delimits Congress’s procedural scaffolding in un-
common detail. It specifies the required vote margins for myriad criti-
cal actions'®¢ and otherwise specifically empowers “[elach House [to]
determine the Rules of its proceedings.”*” Read in light of eighteenth-
century meaning, this language permits the House and Senate to both
make and apply legislative procedure.'®® Allowing the Supreme Court
a say in such matters would thus render much of Article I nugatory.

Similar to the case of presidential ballots, accountability appears as
a motivating force here. Putting the Vice President in charge of the
Senate departed from common practices of the time!®® but ensured a
national constituency to check that presumably aristocratic chamber.
The House, by contrast, chooses its Speaker but has no obligation to
pick from among its own.'*© Much like the President, then, both the
Speaker and the Vice President indirectly represent the nation.!o!
Both chairs must be complicit in any deviation from prescribed legisla-
tive rules, including origination restrictions. The architecture thus
makes Congress a popularly accountable and structurally independent
legislature. Certification of proper process from Congress therefore
can and should bar suit under the Origination Clause or any other
procedural rule.!9?

This Part gives only two examples of political questions falling
within the Supreme Court’s current rule. Others undoubtedly exist,°3
showing in combination that the doctrine is far from irrelevant. On
the contrary, the Roberts Court’s focus on constitutional text over pru-

186 U.S. CONST. art. I, § 3, cl. 6; id. § 5, cl. 1—2;4d. § 7, cl. 2—3.

187 Id. § 5, cl. 2.

188 SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE (London, 7th ed.
1783) (unpaginated) (listing one definition of “determine” as “to resolve concerning any thing”); see
also Georgia v. Brailsford, 3 U.S. (3 Dall.) 1, 4 (1794) (“ Y]ou have nevertheless a right to take up-
on yourselves to . . . determine the law as well as the fact in controversy.”); Chisholm v. Georgia, 2
U.S. (2 Dall.) 419, 425 (1793) (“[Bloth the Imperial Chamber, and the Aulic Council hear and de-
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dence only brightens the line between political and judicial questions
while confirming the sovereign immunity rationale detailed above.

V. CONCLUSION

After Menachem Zivotofsky’s action received a second writ of cer-
tiorari, the Supreme Court dismissed the case because the underlying
statute exceeded Congress’s legislative power.'9* In this way, the
Court retraced Chief Justice Marshall’s steps from over 200 years ago.
In both Marbury and Zivotofsky 11,'°5 judicial review defeated the ac-
tion’s premise, making merits review of executive decisionmaking
premature. But also common to both cases was the notion that
Congress cannot bring an issue of executive discretion within the cog-
nizance of the courts any more than the courts can assume authority to
overrule that discretion. Indeed, had Zivotofsky sued in equity to
force the President to recognize Israeli sovereignty over Jerusalem, the
Supreme Court would have had to encroach on executive power di-
rectly to entertain the claim. It thus would have encountered a politi-
cal question beyond the limit of its rightful jurisdiction.

That limit, as explained here, results from the sovereign people’s
grants of agency to the political branches through the Constitution.
Just as with public rights doctrine, agents of the sovereign enjoy the
immunity of the sovereign. To hold otherwise would permit private
litigants to subvert popular government one case at a time. Indeed, a
core feature of popular government is its power to grant remedies
through political processes above and beyond the reach of the
courts.’® In that tradition political question doctrine was forged, and
in that tradition it remains.

194 See Zivotofsky 11, 135 S. Ct. 2076 (2013).
195 135 S. Ct. 2076.
196 Burgess v. Gray, 57 U.S. (16 How.) 48, 65 (1854).



